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H and Wfiled joint Federal income tax returns for
1981 and 1982 on which they took | arge deductions
attributable to a tax shelter investnent. R disallowed
the deductions. Wclainmed relief fromjoint liability
under sec. 6013(e), I.R C., which was repeal ed and
replaced by sec. 6015, I.RC. Wdied while stil
married to and living wwth H Ps concede the
deficiencies but pursue the sec. 6015, I.R C. claimon
behalf of W Ps allege that, although Wwas aware of
the tax shelter investnent, the anticipated tax
savings, and the tax risks, she qualifies for relief
under sec. 6015(b)(1), (c), and (f), I.R C  Ps allege
that H as Ws personal representative, is eligible to
el ect relief under sec. 6015(c), |I.R C, because, at
the time he filed such election, Wwas “no | onger
married to” H See sec. 6015(c)(3)(A (i), I.RC
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1. Held: Whad reason to know of the
understatenent attributable to the disall owed
deductions, and, therefore, Wis not entitled to
relief under sec. 6015(b)(1)(C, I.R C

2. Held, further, it would not be inequitable to
hold Wliable for the deficiencies in tax, and,
therefore, Wis not entitled to relief under
sec. 6015(b)(1)(D), I.R C

3. Held, further, because Wdid not satisfy the
eligibility requirenents of sec. 6015(c)(3)(A (i),
|. R C, prior to her death, H, as personal
representative, is not entitled to elect relief under
sec. 6015(c), I.RC

4. Held, further, under the facts and
circunstances, R s denial of equitable relief under
sec. 6015(f), I.R C., does not constitute an abuse of
di scretion.

Declan J. O Donnell, for petitioners.

Randall L. Preheim for respondent.

HALPERN, Judge: By notice of deficiency dated April 14,
1987, respondent determ ned deficiencies in, and additions to,
t he Federal income tax liabilities of David C. and Barbara J.
Jonson (separately, David or Barbara; together, the Jonsons), as

follows:?

! The petition in this case was filed on July 6, 1987, on
behal f of six individuals, including David C. and Barbara J.
Jonson. Pursuant to an order of this Court dated June 12, 1990,
such individual s other than the Jonsons were severed as
petitioners in this case, and the caption of this case was
anended to read “David C. Jonson and Barbara J. Jonson,
Petitioners v. Comm ssioner of Internal Revenue, Respondent”.
Barbara died on Mar. 16, 1996, and, upon notion thereafter nade
by respondent, “Estate of Barbara J. Johnson, Deceased, David C
Jonson, Successor in Interest” was substituted for Barbara as a

(continued. . .)
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Tax Year Ending Sec. 6659
Dec. 31 Defi ci ency Addi tion
1981 $32, 998 $9, 862
1982 33, 504 10, 038

On account of concessions made by the parties (which we
accept),? the sole issue for our decision is whether Barbara is
relieved of any liability for tax pursuant to the provisions of
section 6015.3

Unl ess otherw se noted, all section references are to the

I nternal Revenue Code in effect for the years at issue, and Rul e

Y(...continued)
petitioner.

2 Petitioners have conceded the underlying deficiencies;
respondent has conceded that there are no additions to tax; and
petitioners have conceded that the deficiencies constitute
substanti al underpaynents attri butable to tax-notivated
transactions for purposes of conputing deficiency interest under
sec. 6621(c).

3 By anendnent to petition filed Jan. 6, 1994, the Jonsons
raised the affirmati ve defense that Barbara should be relieved of
liability as a so-called innocent spouse under sec. 6013(e). 1In
1998, sec. 6013(e) was repealed and replaced with sec. 6015.

I nt ernal Revenue Service Restructuring and Reform Act of 1998
(RRA 1998), Pub. L. 105-206, sec. 3201, 112 Stat. 685, 734. The
RRA 1998 generally revised and expanded the relief available to
joint filers. Moreover, the RRA 1998 gave sec. 6015 retroactive
effect in that it was nmade applicable to any liability for tax
arising after July 22, 1998, and to any liability for tax arising
on or before such date that remained unpaid as of July 22, 1998.
RRA 1998 sec. 3201(g)(1), 112 Stat. 740; Corson v. Conm ssioner,
114 T.C. 354, 359 (2000). Sec. 6015 is thus the proper section
under which petitioners should be claimng relief for Barbara.
Petitioners, however, did not anend the petition to claimrelief
fromliability under sec. 6015 (rather than sec. 6013(e)).
Neverthel ess, the trial of this case proceeded on the basis that
Barbara’s claimwas for relief under sec. 6015 rather than for
relief under sec. 6013(e). W shall treat that claimas if it
had been nade in the pleadings. See Rule 41(b)(1).
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references are to the Tax Court Rules of Practice and Procedure.
For conveni ence, nonetary anounts have been rounded to the
nearest doll ar.

FI NDI NGS OF FACT*
Sonme facts are stipulated and are so found. The stipul ation
of facts, with acconpanying exhibits, is incorporated herein by

this reference.

4 In part, Rule 151 provides as foll ows:

RULE 151. BRI EFS

* * * * * * *

(e) Formand Content: * * *

* * * * * * *

(3) ** * In an answering or reply brief, the party
shall set forth any objections, together with the reasons
therefor, to any proposed findings of any other party,
show ng the nunbers of the statenents to which the
objections are directed; in addition, the party may set
forth alternative proposed findings of fact.

Petitioners have filed an answering brief, but petitioners
have failed therein to set forth objections to the proposed
findings of fact nade by respondent. Accordingly, we nust
conclude that petitioners have conceded respondent's proposed
findings of fact as correct except to the extent that
petitioners’ proposed findings of fact are clearly inconsistent
therewith. See Estate of Freeman v. Conmm ssioner, T.C Meno.
1996-372; Fein v. Comm ssioner, T.C Menp. 1994-370; Estate of
Stinmson v. Conm ssioner, T.C Meno. 1992-242; Cunni ngham v.
Comm ssioner, T.C Meno. 1989-260.




Resi dence
At the tinme of the petition, the Jonsons resided in Gol den,
Col or ado.

The Joint Returns

For 1981 and 1982 (the audit years), the Jonsons made j oi nt
returns of inconme (the 1981 joint return, the 1982 joint return,
and, collectively, the joint returns). Anong the attachnents to
the 1981 joint return is a Schedule K-1, Partner’s Share of
| ncone, Credits, Deductions, Etc. — 1981, identifying David as a
l[imted partner in a partnership, Vulcan G| Technol ogy (\Wul can),
and showing, as a “distributive share itenf, a |oss of $75, 620.
Such loss is further reflected on a Schedul e E, Suppl enent al
| ncone and Loss Schedul e, attached to the 1981 joint return and
in a conposite figure carried fromsuch Schedule E to the first
page of the 1981 joint return, where such conposite figure is
deducted. The Schedule K-1 also shows that David' s interest in
Vul can’s profits, |losses, and capital is 1.415 percent. The
facts are simlar for 1982, except that the amount of the loss is
$71,078 (the | osses for 1981 and 1982 being referred to,
collectively, as the Vulcan | osses).

David prepared the joint returns. Barbara knew that the

Vul can | osses were cl ai ned on those returns.



Respondent’ s Adj ust nents

Respondent’s adjustnents giving rise to the deficiencies
here in question (sonetines, the deficiencies) result from
respondent’ s di sal | owances of the Vulcan | osses and a snal
credit (without distinction, the Vulcan | osses) clained on the
joint returns. In the notice, respondent explains the
di sal | owances as foll ows:

It is determned that you incurred no deductible |oss

for the taxable years 1981 and 1982 fromthe Vulcan Q|

Technol ogy a partnership in which you own an interest.

It has not been established that the partnership

incurred any loss for the taxable years 1981 and 1982,

nor has it been established that if the partnership did

have a | oss for the taxable years 1981 and 1982, that

you are entitled to deduct any portion of that |oss on
your inconme tax return. Accordingly, your taxable
income for the years 1981 and 1982 is increased by

$75, 620. 00 and $71, 078. 00.

After the initiation of this action, and foll ow ng
respondent’s prevailing in certain test cases involving
investrments sinmlar to Vulcan (the test cases),® petitioners
conceded the deficiencies.

The Jonsons

Bar bara was born on March 21, 1930. She received an

associ ate’s degree from Col orado Wnen’s College in 1949, a

> On brief, petitioners identify those cases as foll ows:
Krause v. Conm ssioner, 99 T.C 132 (1992), affd. sub nom
Hi | debrand v. Comm ssioner, 28 F.3d 1024 (10th Cr. 1994); and
Acierno v. Comm ssioner, T.C Menp. 1997-441, affd. 185 F.3d 861
(3d Gr. 1999).
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bachel or’ s degree in physical education fromthe University of
Col orado in 1952, and a master’s degree in gifted and tal ented
education fromthe University of Denver in 1979. She was an
el emrentary and hi gh school teacher and a nenber of the National
Sci ence Teachers’ Association and the Col orado Associ ati on of
Sci ence Teachers. She was also an instructor at the University
of Colorado. After college, in connection with her teaching
activities, Barbara attended nunerous teacher training sessions.
During the audit years, Barbara was enpl oyed as a teacher,
reporting wages therefrom of $23,602 in 1981 and $27,146 in 1982.

During the audit years, David was a consulting geol ogi st,
carrying on that business as a sole proprietor out of the
Jonsons’ honme. He reported earnings fromsuch business of
$85, 183 and $99, 878, for 1981 and 1982, respectively. Sonetine
during the early 1990s, David incorporated his consulting
busi ness as Johnson Managenent, |nc.

For the audit years, in addition to Barbara s wages and
Davi d’ s busi ness incone, the Jonsons reported $12,538 and $29, 317
for 1981 and 1982, respectively, as interest, dividends, and
capi tal gains.

The Jonsons’ Marri age

The Jonsons were married on January 7, 1956. They lived
together as a nmarried couple (and were not |l egally separated) on

March 16, 1996, the date of Barbara’'s death
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The Jonsons had three children, all of whomwere in coll ege

during the audit years. Aside from sonme unspecified anounts of

nmoney from student |oans and the children’s sumer enpl oynent,

t he Jonsons paid for their children’s coll ege educations. For at

| east a portion of the audit years, they had a CGuatenal an

exchange student living with them

Barbara' s Estate

Barbara died testate, leaving her entire estate (the estate)
to David. The estate had a val ue of $365, 204, and it consisted
primarily of Barbara's retirenent savings. On Decenber 2, 1996
David disclainmed his interest in the estate pursuant to a
docunent that directed that the residual estate “be advanced to
their three children in equal shares, in [stock of] Jonson
Managenment Conpany, Inc.” and that he, David, “continue to nanage
t hat corporation under his contract”.®

The Jonsons’ Financial Affairs

During the audit years, the Jonsons naintai ned only one
checki ng account and one savi ngs account, over both of which each

had signature authority. During those years, Barbara reconciled

6 W note that David s directive regarding Barbara's
resi dual estate appears not to satisfy sec. 2518(b)(4), which
provides, in pertinent part, that a “qualified disclainmer” is an
“unqual ified refusal by a person to accept an interest in
property”, provided that the disclained interest “passes w thout
any direction on the part of the person neking the disclainer”.
(Enphasi s added.) See also sec. 2046. Because neither party has
rai sed any issue with respect to sec. 2518(b)(4), we do not
further discuss it.
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and bal anced the bank statenents and wote checks on the checking
account (the joint checking account) to pay routine househol d
bills.

Bar bara managed her retirenent savings. During the audit
years, she and David were both partners in a partnership,
Continental South Apartnents. |In 1980, Barbara recommended to
David that they sell an apartnent house they owned because
Bar bara t hought they were not neki ng noney on the investnent.
David foll owed her recommendati on, and they sold the apartnent
house in the sane year. Neither David nor Barbara nade any
attenpt to deceive the other with regard to his or her respective
financial affairs. Barbara participated in financial matters
wi th David, who valued her advice and participation.

Vul can

Vulcan was a limted partnership fornmed to invest in
technol ogy for the recovery of oil and gas. David invested in
Vul can on Cctober 2, 1981. On that date, he signed the “Vul can
O 1 Technol ogy Partners Subscription Agreement” (the subscription
agreenent), and he delivered to the pronoters of Vul can a check
in the amount of $18, 750 and two promi ssory notes in |ike
anounts, which notes he subsequently paid, also by check. Al
three checks were drawn on the joint checking account. Because
she routinely bal anced the checkbook, Barbara saw t he checks when

t hey cl eared.
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Al t hough Barbara was not present when David net the
pronmoters of Vul can and executed the subscription agreenent and
the notes, she later reviewed the subscription agreenent, and
Davi d gave her a general explanation of the nature of the
i nvestment, expressing the view that it would provide substanti al
tax savings to them

The subscri ption agreenent contai ned the foll ow ng
representation by all those purchasing a limted partnership
i nterest:

| amaware that the tax effects which nmay be expected

by the Partnership are not susceptible to certain

predi ction, and new devel opnents in rulings of the

I nternal Revenue Service, court decisions, or

| egi sl ati ve changes may have an adverse effect on one

or nore of the tax consequences sought by the

Par t ner shi p.

Request for Section 6015 Relief

On June 13, 2000, David submtted to respondent a Form 8857,
Request for Innocent Spouse Relief (And Separation of Liability
and Equitable Relief) (the Form 8857), on behalf of the “Estate
of Barbara J. Jonson”. David signed the Form 8857: “David C.
Jonson (Personal Representative)”. Anong the attachnents to the
Form 8857 is a docunent entitled “Statenent of Estate of Barbara
J. Jonson * * * py David C. Jonson, Personal Representative”, in
whi ch David states: “Any financial benefits that resulted to the
Jonson famly [from Vul can] went into the general funds

adm nistered by David. It eventually contributed to their nornma
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mddle class lifestyle and the education of 3 children and
service of credit card and other debt.” Anong the attachnents to
the Form 8857 is a questionnaire answered by Barbara before her
death and containing the follow ng question and answer pertaining
to her know edge of the circunstances surrounding David s
i nvestnent in Vul can:

Q Expl ai n what you knew about the investnent and how
you | earned about the investnent.

A This investnent was recomrended by a banker friend
of ny husband. M/ husband expl ained that the
i nvestnment was entirely | egal and proper,
according to the |l awers and accountants
associated wth this tax shelter. Even the
Attorney Ceneral for the U.S. at the tine, WIIliam
French Smth, thought it was proper (see attached
news clipping). At the tinme, IRS tax rates for
t he upper brackets were very high and we had three
kids in college. W were desperate for sone tax
relief to nmake ends neet. | took ny husband s
word that it was OK

The referenced news article, fromthe May 13, 1982, edition
of the Rocky Mountain News, reported that Attorney CGeneral Smth
consi dered sone $66, 000 in deductions attributable to a $16, 500
“investnment in a risky energy tax shelter” to be “proper”, but it
quoted a Justice Departnent spokesnman as stating that M. Smith
“Wll look into it to reassure hinself”. The article cited a
Washi ngt on Post report quoting “experts” as describing the
venture “as ‘one of the nost aggressive and perhaps questionabl e

tax shelters available to wealthy Anericans’”. The report was
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al so quoted as saying that Attorney CGeneral Smth and ot her
investors “hope to beat an IRS challenge in court.”
OPI NI ON

| nt r oducti on

The Jonsons made joint returns of incone for the audit
years, and respondent determ ned deficiencies in the taxes shown
on those returns, which deficiencies petitioners concede.

Normal |y, therefore, on account of section 6013(d)(3), Barbara
woul d be jointly and severally liable for the payment of the
deficiencies (along wwth interest). Section 6013(d)(3) provides:
“if ajoint return is nmade, the tax shall be conputed on the
aggregate incone and the liability with respect to the tax shal
be joint and several.” In certain situations, however, a joint
return filer can avoid such joint and several liability. In
pertinent part, section 6015(a) provides:

SEC. 6015(a). In Ceneral.—-Notw thstanding section
6013(d)(3)--

(1) an individual who has nmade a joint return may
el ect to seek relief under the procedures prescribed
under subsection (b), and

(2) if such individual is eligible to elect the
application of subsection (c), such individual may, in
addition to any el ection under paragraph (1), elect to
limt such individual’s liability for any deficiency
Wi th respect to such joint return in the manner
prescri bed under subsection (c).
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Section 6015(f) provides a joint filer an additional alternative
for relief fromjoint and several liability, at the discretion of
the Secretary.

Petitioners ask the Court to find that Barbara is entitled
to section 6015 relief with respect to the deficiencies (and
interest), alternatively, under subsection (b) (relief applicable
to all joint filers), (c) (limted liability for taxpayers no
| onger married, legally separated, or living apart), or (f)
(discretionary relief) of section 6015. Respondent denies that
Barbara is entitled to relief under any provision of section
6015.

Except as otherw se provided in section 6015, petitioners
bear the burden of proof. See Rule 142(a).

1. Relief Under Section 6015(b)(1)

A. Statutory Language

Section 6015(b) (1) provides:

SEC. 6015(b). Procedures for Relief FromLiability
Applicable to All Joint Filers.--

(1) In general.--Under procedures prescribed by the
Secretary, if--

(A) a joint return has been nmade for a taxable
year ;

(B) on such return there is an under st at enent
of tax attributable to erroneous itens of
1 individual filing the joint return;

(© the other individual filing the joint return
establishes that in signing the return he or she
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did not know, and had no reason to know, that
t here was such under st at enent;

(D) taking into account all the facts and
circunstances, it is inequitable to hold the other
individual liable for the deficiency in tax for
such taxable year attributable to such
under st atenent, and

(E) the other individual elects (in such form as
the Secretary nmay prescribe) the benefits of this
subsection not later than the date which is
2 years after the date the Secretary has begun
collection activities with respect to the
i ndi vi dual making the el ection,

then the other individual shall be relieved of
l[tability for tax (including interest, penalties, and
ot her amounts) for such taxable year to the extent such
ltability is attributable to such understatenent.

B. Application to Barbara

1. | n Gener al

Respondent does not dispute that Barbara satisfies the
requi renents of subparagraphs (A), (B), and (E) of section
6015(b)(1). The parties disagree as to whether Barbara satisfies
the requi renents of subparagraphs (C) and (D); viz, whether
(1) Barbara had actual or constructive know edge of the
understatenents of tax (here, equal to the deficiencies (the
understatenents)) attributable to the losses and (2) is entitled

to equitable relief.



2. Section 6015(b)(1)(Q

a. | nt r oducti on

(1) Simlarity to Section 6013(e)

The no- know edge- of -t he- under st at enment requi renent of
section 6015(b)(1)(C is simlar to the correspondi ng requirenent

in former section 6013(e)(1)(C). Cheshire v. Conm ssioner, 115

T.C. 183, 192 (2000). Both provisions require the relief-seeking
spouse to establish that “in signing the return, he or she did
not know, and had no reason to know of the understatenent.
Because of the simlarity between the two provisions, we have
hel d that “cases interpreting old section 6013(e) remain
instructive as to our analysis of whether a taxpayer ‘knew or had
reason to know of an understatenent pursuant to new section

6015(b).” Butler v. Conmm ssioner, 114 T.C. 276, 283 (2000).

(2) Application of Know edge Requirenent in Deduction
Cases

The relief-seeking spouse knows of an understatenent of tax
if she knows of the transaction that gave rise to the

understatenent. E.g., Purcell v. Conm ssioner, 826 F.2d 470,

473-474 (6th Gr. 1987), affg. 86 T.C. 228 (1986); see also Smith

v. Comm ssioner, 70 T.C. 651, 672 (1978). She has reason to know
of the understatenent if she has reason to know of the
transaction that gave rise to the understatenent. See, e.g.,

Bokum v. Conm ssioner, 94 T.C. 126, 146 (1990), affd. 992 F.2d

1132 (11th GCr. 1993). Wiile courts consistently apply this
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approach to om ssion of incone cases, certain of the Courts of
Appeal s, beginning with the Court of Appeals for the Ninth
Crcuit, have adopted what may be a nore | enient approach to
deducti on cases, which requires "a spouse seeking relief to
establish that she did not know and did not have reason to know
that the deduction would give rise to a substanti al

understatenment."’ See Price v. Connmi ssioner, 887 F.2d 959, 963

(9th Cr. 1989), revg. an Oral Opinion of this Court; see also

Reser v. Conm ssioner, 112 F.3d 1258 (5th Cr. 1997), affg. in

part and revg. in part T.C Menp. 1995-572; Resser V.

Conmm ssioner, 74 F.3d 1528 (7th Gr. 1996), revg. and remandi ng

T.C. Meno. 1994-241; Kistner v. Conm ssioner, 18 F.3d 1521 (11th

Cir. 1994), revg. and remanding T.C. Menp. 1991-463; Haynan V.
Comm ssi oner, 992 F.2d 1256, 1261 (2d Cr. 1993), affg. T.C

Meno. 1992-228; Erdahl v. Conm ssioner, 930 F.2d 585, 589 (8th

Cir. 1991), revg. and remanding T.C Menp. 1990-101. In Bokumv.

Conmm ssi oner, supra at 153, however, we declined to apply the

Price approach to deduction cases.?

" The Internal Revenue Service Restructuring and Reform Act
of 1998, Pub. L. 105-206, sec. 1301, 112 Stat. 685, 734,
elimnated the requirenent of former sec. 6013(e)(1)(C that the
under st atenent be “substantial”

8 O course, under the rule established in Golsen v.
Conm ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th G r.
1971), we are bound to defer to the decision of a Court of
Appeal s squarely on point, where that Court of Appeals is the
i kely venue for appeal.
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The Court of Appeals for the Tenth Circuit is the likely
venue for any appeal of this case. W have found no published
authority of the Court of Appeals for the Tenth G rcuit adopting
the Price approach. In an unpublished order and judgnent,
however, the Court of Appeals for the Tenth Grcuit recently
quoted Price, as follows: “A spouse has ‘reason to know of the
substantial understatenent if a reasonably prudent taxpayer in
her position at the tine she signed the return could be expected
to know that the return contained the substanti al

understatenent.” Estate of Synpson v. Commi ssioner, 79 AFTR 2d

97-2942, at 97-2944, 97-1 USTC par. 50,484, at 88,288 (10th Cr
1997) .

Because we believe that Barbara had reason to know of the
under statenents under the nore | enient approach followed by the

Court of Appeals for the Ninth Crcuit in Price v. Conm ssioner,

supra, any disparity between our interpretation of section
6015(b)(1)(C and that of a court followng Price is imuateri al
to our disposition of this case.

b. Reason to Know

(1) [Introduction

In Price v. Conm ssioner, supra at 965, the Court of Appeals

for the Ninth Crcuit said:

A spouse has "reason to know' of the substanti al
understatenent if a reasonably prudent taxpayer in her
position at the tinme she signed the return could be
expected to know that the return contained the
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substantial understatenent. Factors to consider in
anal yzi ng whet her the all eged i nnocent spouse had
"reason to know' of the substantial understatenent

i nclude: (1) the spouse's |level of education; (2) the
spouse's involvenent in the famly's business and
financial affairs; (3) the presence of expenditures

t hat appear |avish or unusual when conpared to the
famly's past |evels of inconme, standard of |iving, and
spendi ng patterns; and (4) the cul pabl e spouse's
evasi veness and deceit concerning the couple's
finances. [Citations omtted.]

(2) Discussion
(a) Education
Bar bara was highly educated, with a master’s degree relating
to education, her chosen professional field.

(b) Involvenent in Financial Affairs

Bar bara was peripherally involved in David s consulting
busi ness; she kept him advi sed of collections and rem nded himto
pursue del i nquent accounts. She had full responsibility for
witing the checks for household bills, review ng the bank
statenents, and bal ancing the famly checkbook. She controlled
the investnment of her own retirenent savings. She was a
coinvestor wwth David in a real estate limted partnership, and
she was a coowner with himof an apartnment buil ding, which
buil ding they sold, at least in part, on the basis of her advice
to David that the investnment was unprofitable. She was shown the
docunents relating to the investnent in Vulcan and under st ood
that it would result in substantial tax savings. She was al so

aware of the |arge deductions taken on the returns for the audit
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years that were attributable to the Vul can investnent, and she
was made aware of the tax risks by the Vul can subscription
agreenent, wth its reference to tax risks, and (for 1982) by the
May 13, 1982, newspaper article confirmng Vulcan’s status as an
“aggressive’” and “questionable” tax shelter subject to potential
| RS attack. For all of those reasons, it is clear that Barbara
had significant involvenent in the famly's financial affairs.
In particular, she had reason to know of the tax benefits and
potential tax risks associated with the investnent in \Vul can.

(c) Expenditure Levels, Standard of Living, Etc.

There is no evidence that the tax savings generated by the
investnment in Vulcan resulted in lavish or unusual expenditures
benefiting Barbara when conpared to prior years’ spending
patterns. That factor is not determ native, however, as to
whet her Barbara benefited from such tax savings. See Hayman v.

Conmi ssi oner, supra at 1263. In this case, it is clear that the

tax savings were imensely beneficial to both David and Bar bar a.
For each of the audit years, the | osses sheltered in excess of 80
percent of David' s incone. The |osses, thus, reduced the
Jonsons’ taxes and contributed to their ability to pay for their
children’s coll ege educations and still maintain their norma
standard of living. As Barbara freely admtted in filling out

t he i nnocent spouse questionnaire sent to her by petitioners’

counsel, “IRS tax rates for the upper brackets were very high and
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we had three kids in college. W were desperate for sone tax
relief to nake ends neet.”

(d) Oher Spouse’s Evasiveness and Deceit Regarding
Fi nances

David made clear during his trial testinony that Barbara was
aware of his investnents, she had access to all of his files and
to his office, and he made no effort to deceive her with respect
to his financial affairs.

(3) Conclusion

Al'l the foregoing factors support a finding that Barbara had
reason to know of the understatenents. It is significant that
Bar bara knew (1) of the investnment in Vulcan, (2) that it was
designed to generate | arge deductions that, in turn, would result
in substantial tax savings, (3) that those deductions were taken
on the joint returns for the audit years, and (4) that there was
a risk that the deductions m ght be attacked by respondent and
di sall owed on audit. “Tax returns setting forth |arge
deductions, such as tax shelter | osses offsetting incone from
ot her sources and substantially reducing * * * the couple’ s tax
ltability, generally put a taxpayer on notice that there may be

an understatenent of tax liability.” Hayman v. Conmm ssioner, 992

F.2d at 1262. See also Price v. Conm ssioner, 887 F.2d at 964,

where the Court of Appeal s stated:

[1]f a spouse knows virtually all of the facts
pertaining to the transaction which underlies the
substantial understatenent, her defense in essence is
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prem sed solely on ignorance of law. * * * |n such a
scenari o, regardl ess of whether the spouse possesses
knowl edge of the tax consequences of the item at issue,
she is considered as a matter of |law to have reason to
know of the * * * understatenent * * *,

Therefore, applying the approach of Price v. Conm ssioner, supra,

we find that Barbara had reason to know of the understatenments.

3. Section 6015(b) (1) (D)

a. | nt roducti on

Because the requirenments of section 6015(b)(1) are stated in
the conjunctive, Barbara s failure to satisfy the | ack of
know edge requirenment of section 6015(b)(1)(C is a sufficient
condition for us to find that she does not qualify for relief
under section 6015(b). Nevertheless, since, in light of the
facts and circunstances of this case, we believe that it would
not be inequitable to hold her liable for the deficiencies, we
di scuss the application of section 6015(b)(1)(D)

b. Di scussi on

The requirenent, in section 6015(b)(1)(D), that it be
inequitable to hold the requesting spouse |liable for an
understatenment on a joint return, is virtually identical to the
sane requirenent of forner section 6013(e)(1)(C. Therefore, as
in the case of the no-know edge-of -the-understatenent requirenent
of section 6015(b)(1)(C, cases interpreting former section
6013(e) remain instructive as to our analysis. See Butler v.

Conmi ssioner, 114 T.C. at 283.
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Whether it is inequitable to hold a spouse liable for a
deficiency is determned “taking into account all the facts and
circunstances”. Sec. 6015(b)(1)(D). Mst often cited as
material factors to be considered are (1) whether there has been
a significant benefit to the spouse claimng relief, and
(2) whether the failure to report the correct tax liability on
the joint return results from conceal nent, overreaching, or any
ot her wongdoi ng on the part of the other spouse. See, e.g.,

Hayman v. Conmi ssioner, 992 F.2d at 1262. Normal support is not

considered a significant benefit. 1d.

As noted in connection wth our discussion of the
application, to Barbara, of the |lack of know edge requirenent of
section 6015(b)(1)(CO, it is clear that the tax savings were
i mrensely beneficial to both David and Barbara, in that the
savings contributed to their ability to pay for their children’s
col | ege educations and still maintain their standard of |iving.
In Barbara’s own words, the tax savings enabl ed her and David “to
make ends neet”. Wthout the tax savings generated by the \Wul can
i nvestnent, David and Barbara woul d not have had a sufficient
cashflow to cover their famly expenditures, including their
children’ s educati ons.

It is also clear that there was no “conceal mrent” on David' s
part. As noted supra p. 20, Barbara had access to David s files

and to his office, and he never tried to deceive her with respect
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to his financial affairs. Barbara was fully aware of the Wul can
investnment, of the tax benefits to be derived, and of the risk
that those benefits m ght be challenged by the IRS on audit.
Under the foregoing circunstances, we find that it would not
be inequitable to hold Barbara [iable for the deficiencies
arising out of the Vulcan investnent.

C. Concl usion

Barbara has failed to satisfy the requirenments of either
section 6015(b)(1)(C or (D).

[, Relief Under Section 6015(c)

A. Statutory Language

Section 6015(c) provides in pertinent part:

SEC. 6015(c). Procedures To Limt Liability for
Taxpayers No Longer Married or Taxpayers Legally
Separated or Not Living Together. --

(1) In general.--Except as provided in this
subsection, if an individual who has made a joint
return for any taxable year elects the application
of this subsection, the individual’s liability for
any deficiency which is assessed with respect to
the return shall not exceed the portion of such
deficiency properly allocable to the individual
under subsection (d).

(3) Election.--
(A) Individuals eligible to nake el ection.--
(1) I'n general.--An individual shal

only be eligible to elect the application of
this subsection if--
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(I') at the tinme such election is filed, such
individual is no longer married to, or is legally
separated from the individual with whom such
individual filed the joint return to which the
el ection rel ates; or

(I'1) such individual was not a nenber of the
sanme househol d as the individual wth whom such
joint return was filed at any tinme during the 12-
nmont h period ending on the date such election is
filed.

* * * * * * *

(C Election not valid with respect to certain
deficiencies.—If the Secretary denonstrates that an
i ndi vi dual making an el ection under this subsection had
actual know edge, at the tinme such individual signed
the return, of any itemgiving rise to a deficiency (or
portion thereof) which is not allocable to such
i ndi vi dual under subsection (d), such election shal
not apply to such deficiency (or portion). This
subpar agraph shall not apply where the individual with
actual know edge establishes that such individual
signed the return under duress.

Section 6015(d) specifies how an individual’s separate
liability under section 6015(c) is to be determ ned.

B. Application to Barbara

1. | nt r oducti on: Eligibility: Validity

Prior to Barbara’ s death on March 16, 1996, she did not
satisfy the eligibility requirements of section 6015(c)(3)(A) (i)
(sonmetines, the eligibility requirenments), because she was
married to, not legally separated from and a nenber of the sane
househol d as David. On June 13, 2000, David, as “Personal
Representative”, submtted to respondent the Form 8857, by which,

petitioners argue, David elected separate liability treatnment for
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Bar bara under section 6015(c). Respondent does not chall enge
David s authority, as personal representative, to make such
el ection. Respondent challenges petitioners’ claimthat Barbara
satisfies the eligibility requirenents. Petitioners claimthat,
on June 13, 2000, Barbara (having died nore than 4 years earlier)
was not married to David and had not been part of his household
for nore than 1 year, thereby satisfying two of the three
alternative eligibility requirenments of section 6015(c)(3)(A)(i).
Respondent further argues that, even if we were to decide that
Barbara satisfies the eligibility requirenents, David cannot make
a valid election with respect to the understatenents because
respondent has denonstrated that, at the tinme Barbara signed the
joint returns, she had actual know edge of the itens giving rise
to the understatenents (i.e. the Vulcan transaction). See sec.
6015(c)(3)(C). Because we agree with respondent that Barbara did
not satisfy the eligibility requirenments, we need not determ ne
whet her David s election was invalid solely on account of section
6015(c) (3) (0.

2. Eigibility

a. | nt r oducti on

Section 6015(a)(2) provides that an individual who has nade
ajoint return (and who is eligible to elect the application of
section 6015(c)) may elect to limt his or her joint return

l[tability in the manner prescribed in section 6015(c). Nowhere
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is it provided that anyone other than the joint return filer can
elect tolimt the joint return filer’s liability. Therefore, we
assunme that David was acting in a representative capacity (for
Barbara) in attenpting to elect the application of section

6015(c). See sec. 6903(a); Natl. Taxpayers Union, Inc. v. United

States, 68 F.3d 1428, 1436 (D.C. Cr. 1995) (“A person, such as
an executor, acting in a representative capacity, assunes ‘the
powers, rights, duties, and privileges’ of the principal under

the Internal Revenue Code.”); Estate of Jayne v. Conm ssioner,

61 T.C. 744, 750 (1974) (in carrying forward the w shes of a
deceased taxpayer, an executor “acts in a representative

capacity” (citing Mller Music Corp. v. Daniels, Inc., 362 US.

373 (1960)); Fox FilmCorp. v. Knowes, 261 U S. 326 (1923)). 1In

a representative capacity, an executor “nerely stands in the

shoes of the deceased.” Estate of Jayne v. Comm SSioner, supra.

In Estate of Jayne, the question was whether the acquisition of

property by a surviving spouse replaced property sold under
threat of condemation by the deceased spouse so as to defer the
recognition of gain on such sale pursuant to section 1033. W
stated that the right to use the nonrecognition provisions of
section 1033 does not term nate per se on the death of a

t axpayer. Estate of Jayne v. Conm ssioner, supra at 750. W

added: “A person found to be acting on behalf of the deceased
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taxpayer is given the sanme rights * * * under section 1033 as the
t axpayer possessed prior to his death.” I1d.

On the face of it, then, because, prior to her death,
Barbara did not satisfy the eligibility requirenents, David,
acting in her stead, is ineligible to elect to limt her joint
return liability. W do, neverthel ess, consider whether Congress
i ntended a spouse’s eligibility to arise on account of her death.

b. Leqgi slative H story

Both petitioners and respondent refer to the history of
section 6015(c) in support of their opposing clains with respect
to Barbara and the eligibility requirenments. W have exam ned
that history and find nothing therein to controvert the rule that
Davi d, as personal representative, possessed rights no greater
t han those Barbara possessed immediately prior to her death.

Section 6015 was added to the Internal Revenue Code by
section 3201 of the Internal Revenue Service Restructuring and
Ref orm Act of 1998 (RRA 1998), Pub. L. 105-206, sec. 3201, 112
Stat. 734, which enacted H R 2676, 105th Cong. (1997) (H R
2676). Section 3201 of RRA 1998 generally revised and expanded
the relief previously available to joint filers under section
6013(e). The provisions of section 6015(c) originated as a
Senate anendnent to H R 2676 (the Senate anendnent). Wth
certain restrictions, the Senate anendnent allowed any spouse to

el ect separate liability treatnent. The eligibility requirenments
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wer e added by the conference agreenent reconciling the differing
versions of H R 2676 passed by the House of Representatives and
the Senate, respectively. See H Conf. Rept. 105-599, at 251
(1998), 1998-3 C.B. 747, 1005. The reasons for the change with
respect to the Senate anendnent are described in pertinent part
as follows in the report of the Comnmttee on Fi nance that
acconpanied H R 2676, S. Rept. 105-174, at 55 (1998), 1998-3
C. B. 537, 591:
Reasons for Change
The Commttee is concerned that the innocent

spouse provisions of present |aw are inadequate. The

Comm ttee believes that a system based on separate

liabilities will provide better protection for innocent

spouses than the current system The Conmttee

generally believes that an electing spouse’s liability

shoul d be satisfied by the paynent of the tax

attributable to that spouse’s incone and that an

election to limt a spouse’s liability to that anount

IS appropriate.

The conferees did not explain their addition of the
eligibility requirenents. See H Conf. Rept. 105-559, supra at
251, 1998-3 C.B. at 1005. They did however state that, for
purposes of the eligibility requirenents, a taxpayer is no |onger
married if he or she is widowed. 1d. at 252 n.16, 1998-3 C B. at
1006. Statenents on the floor of the Senate, in support of the
Senat e anendnent, indicate the speakers’ concerns for a wife
whose husband had left town or who had otherwise left her with

the full joint and several liability inposed by section 6013(d).

See statenments of Senators G aham and Abraham reported at 144
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Cong. Rec. $S4473-4474 and $S4493 (daily ed. May 7, 1998),
respectively. Such concerns square with the restrictions added
by the eligibility requirenents and are consistent with treating
a wi dow or wi dower as no |onger married. Such concerns are not
ignored by treating a spouse such as Barbara, who, the record
i ndi cates, was happily married to her husband at the tine she
died, as failing to neet the eligibility requirenents.
Petitioners’ claimto section 6015(c) relief turns the statute on
its head, in that David becane a wi dower; Barbara was never
wi dowed. We are not convinced by the relevant |egislative
hi story that Congress’s purpose in allow ng separate liability
treatment to eligible spouses would be furthered by all ow ng
David to el ect such treatnment on behal f of Barbara.?®

c. Concl usion

At the tinme of her death, Barbara did not satisfy the

eligibility requirenents.

° In fact, separate liability treatnment woul d be
particularly inappropriate in this case. Barbara left her entire
estate to David. Although David disclainmed his inheritance in
favor of the children, the disclainer provided for the investnent
of the assets (in exchange for stock issued to the children) in
Jonson Managenent Co., Inc., David' s geol ogical consulting
corporation (formed after the audit years). The conclusion is
i nescapabl e that David, the nonrequesting spouse, stands to
benefit as much as anyone should the assets of Barbara s estate
be i mune fromthe collection of deficiencies for which both
David and Barbara normally would be jointly |iable.



C. Concl usion

Because, at the tinme of her death, Barbara did not satisfy
the eligibility requirenents, David, as her personal
representative, cannot elect to limt Barbara s joint return
l[tability in the manner prescribed in section 6015(c).

| V. Relief Under Section 6015(f)

A. Statutory Language

Section 6015(f) provides:

SEC. 6015(f). Equitable Relief.--Under
procedures prescribed by the Secretary, if--

(1) taking into account all the facts and
circunstances, it is inequitable to hold the
individual liable for any unpaid tax or any
deficiency (or any portion of either); and

(2) relief is not available to such individual
under subsection (b) or (c),

the Secretary may relieve such individual of such
liability.

B. Application to Barbara

1. | nt roducti on

Respondent has deni ed Barbara relief under section 6015(f).
We have jurisdiction to review such denial of relief. Butler v.

Conmi ssioner, 114 T.C. at 292. W review such denial of relief

to determ ne whet her respondent abused his discretion by acting
arbitrarily, capriciously, or wi thout sound basis in fact. See

id.; Pac. First Fed. Sav. Bank v. Commi ssioner, 101 T.C 117, 121

(1993). Petitioners have failed to nake that show ng.



2. Di scussi on

As directed by section 6015(f), respondent has prescribed
procedures to use in determ ning whether a relief-seeking spouse
qualifies for relief under section 6015(f). Those procedures are
found in Rev. Proc. 2000-15 (the revenue procedure), 2000-5
| .R B. 447, nodifying and superseding Notice 98-61, 1998-51
|. R B. 13. Section 7 of the revenue procedure states that it is
effective on January 18, 2000, which precedes David s subm ssion
to respondent of the Form 8857 on June 13, 2000. Section 4.03 of
the revenue procedure, applicable to a relief-seeking spouse in
Barbara’ s situation, provides: “The Secretary may grant
equitable relief under 8 6015(f) * * * if, taking into account
all the facts and circunstances, it is inequitable to hold the
requesting spouse liable for all or part of the unpaid liability
or deficiency.” The revenue procedure includes a partial |ist of
positive and negative factors that will be taken into account in
determ ning whether to grant full or partial relief and cautions
that no single factor will be determ native of whether equitable
relief will or wiwll not be granted in any particular case. It
states: “Rather, all factors will be considered and wei ghed
appropriately.”

Petitioners have failed to introduce any evi dence show ng
the basis for respondent’s rejection of their claimfor equitable
relief for Barbara. Nevertheless, the revenue procedure

establishes as factors wei ghing agai nst equitable relief whether
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the relief-seeking spouse (1) had know edge or reason to know of
the itens giving rise to the deficiency, (2) has significantly
benefited (beyond normal support) fromthose itens, and (3) wll
not experience econom c hardship if relief fromthe liability is
not granted. Barbara was aware of the Wul can investnent, of the
resulting reported | osses, and of the risk of an IRS challenge to
the tax reductions clained to result fromthose reported | osses.
Clearly, then, she had reason to know of the itens giving rise to
the deficiencies. She benefited fromthe itenms in that the
| osses, anong ot her things, reduced the Jonsons’ taxes and
contributed to their ability to pay for their children’ s college
educati ons, which Barbara admtted was inportant to her. Because
Barbara i s deceased, there can be no econom c hardship to her
personally if equitable relief is denied. W cannot concl ude
t hat respondent acted arbitrarily, capriciously, or wthout sound
basis in fact in denying Barbara equitable relief.

3. Concl usi on

Under the facts and circunstances of this case, we hold that
respondent did not abuse his discretion in denying equitable

relief to Barbara under section 6015(f).



Concl usi on

Barbara is not entitled to any relief under section 6015.

An appropriate deci sion

will be entered for respondent

with respect to the

deficiencies and for

petitioners with respect to

the additions to tax under

section 6659.




